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IN THE SUPREME COURT OF WASHINGTON
STATE OF WASHINGTON, No. 102451-7
Respondent’ COA NO. 838962
v PETITION FOR REVIEW
DAVID ANDERSON,
Petitioner.

I. IDENTITY OF PETITIONER

David Anderson, Petitioner/Respondent below, seeks the relief
designated below.
II. COURT OF APPEALS DECISION

The Court of Appeals reversed Mr. Anderson’s sentence in an
opinion dated August 21, 2023. Reconsideration was denied on
September 12, 2023. Copies of both are attached.
III. ISSUE PRESENTED FOR REVIEW

This Court and the lower appellate courts of this state have held
that prejudice is not established by the failure to correctly understand

the scope of sentencing discretion where the judge’s remarks at
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sentencing support the conclusion that he would not have imposed a
lesser sentence. In this case, the Court of Appeals held that the
sentencing judge’s failure to understand that the law allowed the
1mposition of de facto life in some limited cases constituted a sufficient
showing or prejudice even though the judge’s factual findings rendered
such a sentence unlawful and where the judge imposed a sentence far
less than de facto life. Is review warranted because the decision of the
Court of Appeals conflicts with decisions of this Court, as well as with
published decisions of the Court of Appeals?
III. FACTS

In 1997, David Anderson was sentenced, for crimes committed
when he was 17, to four mandatory life terms without the possibility of
parole for the aggravated murders of Rose, Bill, Kim, and Julia Wilson.

In March 2022, Anderson was resentenced pursuant to RCW
10.95.030(3) and RCW 10.95.035, to an indeterminant sentence of 33
years to life.

At the time of the resentencing, the controlling Washington
Supreme Court decision regarding de facto life sentences of juvenile

offenders was State v. Haag, 198 Wn.2d 309, 495 P.3d 241 (2021). The
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State appealed the trial court's resentencing ruling and, while the
appeal was pending, this Court clarified its holding in State v. Anderson
(Tonelli), 200 Wn.2d 266, P.3d 1213 (2022).

When he imposed the 33- year minimum term, the judge discussed
each of the statutory factors, making findings primarily focused on Mr.
Anderson’s rehabilitative efforts, but also discussing the other statutory
criteria. Regarding rehabilitation, the judge found:

The fourth and most important Miller factor is the youth's chances
of becoming rehabilitated. The evidence in this hearing has
established that Mr. Anderson has made significant strides
towards rehabilitation. The baseline evidence is his lack of
infractions. More important is the evidence of his impressive
educational undertakings and accomplishments and his positive
social relationships with fellow inmates, classmates, family
members, and others. And significantly, both testifying experts
agreed that Mr. Anderson's risk of reoffending, recidivism, is low.

RP 274 (emphasis added). The judge further found:

...the three experts who evaluated Mr. Anderson all agreed that
Mr. Anderson's criminal conduct, as extreme and horrific as it
was, was adolescent limited. It resulted from a form of
transient adolescent conduct disorder.

RP 272. More specifically, the judge linked Anderson’s rehabilitative
efforts to the mitigating qualities of youth:
As Dr. Cunningham testified, the strongest evidence that Mr.

Anderson's crimes were related to his youth is that his
pathological behavior did not endure. If he had an irredeemable
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pathological personality, Dr. Cunningham would have expected to
see repeated manifestations, for example, violent misconduct in
prison. The record here shows that Mr. Anderson's last violent
infraction was in 2000, more than 20 years ago. In prison, he has
demonstrated the capacity to comply with rules and to get along
with others.

RP 273. The judge further found that Anderson’s lack of behavioral
problems reflected on the other statutory mitigating factors, including
that Anderson has experienced “difficult relationships,” (RP 273), and

that while the crime reflected a “significant level of reasoning and

2«

responsibility,” “there is also evidence of immaturity and deficits in Mr.

Anderson's decision-making ability.” RP 274.
After weighing the statutory factors, including the need for
punishment, the judge concluded:

The sentence the court is imposing on Mr. Anderson is an
indeterminate sentence of 33 years to life. Mr. Anderson will be
approximately 50 years old when he will be eligible for release.

For those who might think this sentence is too lenient, I ask you
to consider this. Mr. Anderson has already spent most of his life
behind bars. Indeed, he has spent his entire adult life in custody.
Each of the eight years he will be incarcerated beyond the
minimum of 25 years will be a very long year for him. He's
entitled after that to an opportunity to experience a meaningful
life. The court hopes he will do so while not forgetting the four
lives he took.

RP 277.

PFR--4




O 0 9 AN Bk~ W N

W N N N N N N N N N N e e e e e e e
S O X 9 N R WD =, OO0 0NN Y R W N = O

IV. ARGUMENT

The Court of Appeals reversed and remanded for a third
sentencing hearing because the trial judge did not accurately
understand the scope of his discretion. Opinion, p. 4. (“Because the trial
court misinterpreted controlling case law regarding de facto life
sentences of juvenile offenders, we remand for resentencing.”); id. at 7
(the failure to correctly understand the theoretical “upper limit of the
permissible sentencing range” justifies another sentencing.).

David Anderson concedes that Anderson (Tonelli) clarified the law
when it held Washington's constitution does not bar a de facto LWOP
sentence when a juvenile offender's crimes do not reflect the mitigating
qualities of youth. Anderson (Tonelli), 200 Wash. 2d at 269. He also
concedes, as he must, that this Court’s clarification followed the
sentencing in this case. Opinion at [[ (sentencing court “did not (because
it could not) expressly consider whether Anderson's crime reflected the
mitigating qualities of youth as required to bar a de facto life sentence
under Tonelli Anderson.”).

However, the lower court held that the intervening clarification

regarding the scope of sentencing discretion was—standing alone—

PFR--5




O 0 9 AN Bk~ W N

W N N N N N N N N N N e e e e e e e
S O X 9 N R WD =, OO0 0NN Y R W N = O

sufficient proof of prejudice. Moreover, it did so despite the fact that the
judge’s findings bar de facto LWOP.!

The lower court’s prejudice standard conflicts with caselaw and
merits review.

This Court need only look back to Matter of Forcha-Williams, 200
Wash. 2d 581, 598-99, 520 P.3d 939 (2022), to find conflicting law.
Forcha-Williams held that even where the sentencing judge mistakenly
“articulated her belief that she had no discretion to impose a sentence
below the SRA range,” reversal was not warranted on those facts alone.
“This is a procedural error.” Id. In doing so, this Court reversed the
Court of Appeals, which had held otherwise. Id. (“this reading
contradicts precedent.”). Instead, a petitioner must “show by a
preponderance of the evidence that his sentence would have been

shorter if the sentencing judge complied with Houston-Sconiers.”

1 The requirement of RCW 10.95.030(2)(b) that a judge must “take into
account mitigating factors that account for the diminished culpability of
youth as provided in Miller v. Alabama, 132 S.Ct. 2455 (2012)
including, but not limited to, the age of the individual, the youth's
childhood and life experience, the degree of responsibility the youth was
capable of exercising, and the youth's chances of becoming
rehabilitated” did not change and the lower court did not conclude that
the sentencing judge failed in that duty.
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Forcha-Williams, 200 Wn.2d at 599. Rather than attempt to distinguish
Forcha-Williams, the lower court’s opinion overlooks it.

Other cases repeat that prejudice is not established by a
misunderstanding of the sentence range alone. See In re Pers. Restraint
of Meippen, 193 Wn.2d 310, 316, 440 P.3d 978 (2019) (“Meippen does
not present any evidence that the trial court would have imposed a
lesser sentence if it had the discretion to depart from the SRA standard
sentencing ranges and mandatory sentence enhancements.”); Matter of
Carrasco, __ Wn.2d __, 525 P.3d 196, 202 (2023) (“A violation of that
procedural right does not lead to the conclusion that Carrasco is serving
an unconstitutional sentence”): State v. Stewart, __ Wn App. __, 532
P.3d 211, 212-13 (2023) (“because the trial court imposed a sentence
within the standard range and the court did not fail to meaningfully
consider his youth, Stewart cannot appeal the sentence,” even if court
misunderstood scope of discretion). There are numerous unpublished
decisions of the Court of Appeals that follow suit.

It 1s important to add that the State has a limited right to appeal.
Under RAP 2.2, it may appeal what it believes is a miscalculation of the

standard range. Under RCW 9.94A.585(1), the State cannot appeal the
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length of a standard range criminal sentence. See also State v.
Murawski, 142 Wash. App. 278, 283, 173 P.3d 994 (2007). “The Eighth
Amendment protects individuals from cruel and unusual punishment.”
Matter of Pauley, 13 Wash. App. 2d 292, 310, 466 P.3d 245 (2020)
(emphasis added).

Based on his findings, the judge correctly understood his
discretion notwithstanding the later decision in Anderson (Tonelli);
supra. Because the judge found several mitigating qualities of youth,
the court did not have the discretion to impose de facto LWOP
notwithstanding the subsequent clarification of the law. In other words,
the judge correctly understood the upper limit of the permissible
sentencing range based on the facts that he found. Based on that
finding, the sentence imposed was within the available standard range.
The State’s appeal should have been dismissed.

Because the lower court applied an incorrect test to determine
harm it did not find and the State failed to show a reasonable
probability of a different outcome in light of the facts found by the court
are considered. The State does not argue and the Court of Appeals did

not conclude that the State was prevented from presenting any
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evidence. Likewise, the State does not argue and the Court of Appeals
did not conclude that the judge’s findings were influenced by the law in
place at the time of sentencing. Instead, the lower court reversed simply
“(b)ecause we agree with the State that the trial court misinterpreted
controlling case law regarding de facto life sentences of juvenile
offenders, we remand for resentencing.” Opinion at 9. But under Haag
as clarified in Anderson (Tonelli), the limitation against de facto life
applies only if Anderson's crimes do not reflect the mitigating qualities
of youth. Here, the sentencing judge found otherwise. RP 274 (“The
evidence in this hearing has established that Mr. Anderson has made
significant strides towards rehabilitation.”).

To be clear, many juveniles seeking resentencing argued for the
standard applied by the Court of Appeals in this case. While that
standard may have prevailed for a short time, it has now been firmly
and conclusively rejected. If that standard does not apply to an
individual who 1s constitutionally guaranteed to the prohibition against
cruel punishment, it does not apply to the much more limited right

granted to the State. “For you cannot sarse the goose and not the
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gander.” 1859, Charles Dickens, A Tale of Two Cities (Collins, London &
Glasgow) p. 420.
V. CONCLUSION

This Court should grant review.

CERTIFICATE OF WORD COUNT
This Petition for Review has 1752 words.
DATED this 6t day of October 2023
s/Jeffrey E. Ellis

Jeffrey E. Ellis, WSBA #17139
Attorney for David Anderson

Law Office of Alsept & Ellis
621 SW Morrison St Ste 1025
Portland, OR 97205
JeffreyErwinEllis@gmail.com
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FILED
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Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, No. 83896-2-|
Appellant, DIVISION ONE
V. UNPUBLISHED OPINION

DAVID CARPENTER ANDERSON,

Respondent.

FELDMAN, J. — David Carpenter Anderson was originally sentenced in 1997,
at the age of 17, to four mandatory life terms without the possibility of parole for
the aggravated murders of Rose, Bill, Kim, and Julia Wilson. In March 2022,
Anderson was resentenced pursuant to Miller v. Alabama, 567 U.S. 460, 132 S.
Ct. 2455, 183 L. Ed. 2d 407 (2012), and our Miller-fix statutes, RCW 10.95.030(3)
and RCW 10.95.035, to “an indeterminant sentence of 33 years to life.” The State
appeals the trial court’s sentence. Because we agree with the State that the trial
court misinterpreted controlling case law regarding de facto life sentences of
juvenile offenders, we remand for resentencing.

I
In 1997, Anderson and his friend Alex Baranyi brutally murdered Rose, Bill,

Kim, and Julia Wilson. Anderson and Baranyi had discussed killing the Wilsons for
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more than a year. Anderson had researched the possible punishments for murder
and, according to witnesses who testified at trial, knew he would not face the death
penalty if he committed the murders prior to turning 18. Anderson was just shy of
turning 18 years old at the time of the murders.

Anderson was subsequently charged with and convicted of four counts of
aggravated murder. He was originally sentenced in 1997 to four mandatory life
terms without the possibility of parole. Fifteen years later, the United States
Supreme Court decided Miller, and held that “mandatory life-without-parole
sentences for juveniles violate the Eighth Amendment.” /d. at 470. Although the
Court still permitted nonmandatory life-without-parole sentences for juvenile
offenders, the Court “require[d the sentencer] to take into account how children are
different, and how those differences counsel against irrevocably sentencing them
to a lifetime in prison.” Id. at 480.

In response to Miller, the Washington legislature enacted what are
commonly referred to as the Miller-fix statutes, RCW 10.95.030(3) and RCW
10.95.035. Relevant here, RCW 10.95.030(3)(b) provides:

In setting a minimum term, the court must take into account

mitigating factors that account for the diminished culpability of youth

as provided in Miller v. Alabama, [567 U.S. 460] 132 S. Ct. 2455 [183

L.Ed.2d 407] (2012)[,] including, but not limited to, the age of the

individual, the youth’s childhood and life experience, the degree of

responsibility the youth was capable of exercising, and the youth’s
chances of becoming rehabilitated.

Additionally, under RCW 10.95.035(1), any juvenile offender who had been
sentenced to life without parole prior to June 1, 2014 “shall be returned to the
sentencing court or the sentencing court’s successor for sentencing consistent with

RCW 10.95.030.”
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Anderson was resentenced under Miller and the Millerfix statutes in March
2022. Since his original sentencing in 1997, Anderson had maintained his
innocence. But when Anderson learned he was entitled to resentencing under
Miller and the Miller-fix statutes, he decided he “had to say [he] did this . . . [and]
[alccept full responsibility.” Following a two-day hearing in which the court
considered Anderson’s testimony, the testimony of several expert witnesses, and
each of the mitigating factors set forth in RCW 10.95.030(3)(b), the court
resentenced Anderson to “an indeterminate sentence of 33 years to life.”

At the time of the resentencing, the controlling Washington Supreme Court
decision regarding de facto life sentences of juvenile offenders was State v. Haag,
198 Wn.2d 309, 495 P.3d 241 (2021). As discussed below, the trial court
resentenced Anderson based on its interpretation of Haag. The State appealed the
trial court’s resentencing ruling and, while the appeal was pending, our Supreme
Court clarified its holding in Haag in State v. Tonelli Anderson, 200 Wn.2d 266,
P.3d 1213 (2022)." The State asserts that the trial court misinterpreted Haag as
clarified in Tonelli Anderson and asks that we remand for resentencing.

I
A

Preliminarily, Anderson argues that the State cannot appeal the trial court’s
resentencing decision. We disagree.

Under RAP 2.2(b)(6)(B), the State may appeal in a criminal case where the

sentence “involves a miscalculation of the standard range.” Case law similarly

' To avoid confusion with David Anderson (the defendant and respondent herein), the Washington
Supreme Court’s opinion in State v. Anderson is referred to as Tonelli Anderson (the defendant’s
full name).

-3-
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holds that the State is entitled to appeal a sentence within the standard range when
it is challenging “the underlying legal conclusions and determinations by which a
court comes to apply a particular sentencing provision.” State v. Williams, 149
Wn.2d 143, 147, 65 P.3d 1214 (2003). Here, the State argues that the trial court
misinterpreted controlling case law regarding de facto life sentences of juvenile
offenders and therefore incorrectly determined Anderson’s sentence. Such an
appeal is permitted under both RAP 2.2(b)(6)(B) and applicable case law.

Notwithstanding the above analysis, Anderson argues that RAP
2.2(b)(6)(B) does not apply here because there is no standard range for
aggravated murder. The Sentencing Reform Act (SRA) defines “standard
sentence range” as “the sentencing court’s discretionary range in imposing a
nonappealable sentence.” RCW 9.94A.030(49). Based on this definition in the
SRA, it is clear that RCW 10.95.030(3)(a)(ii) provides a standard range
discretionary sentence for any person who is convicted of the crime of aggravated
murder when the person is at least 16 but less than 18 years old, such that they
“shall be sentenced to a maximum term of life imprisonment and a minimum term
of total confinement of no less than twenty-five years.” The statute thus creates a
standard range from a minimum term of 25 years to a maximum term of life
imprisonment.

Where, as here, the trial court misinterprets the law that governs its
discretion within that standard range, RAP 2.2(b)(6)(B) and applicable case law

permit the State to appeal. We reject Anderson’s contrary argument.?

2 Because we hold that the State can properly appeal the trial court’s sentencing ruling under RAP
2.2(b)(6)(B), we need not reach its argument that its appeal is also permitted by RAP 2.2(b)(6)(C).

-4 -
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B

We next address the merits of the State’s argument that resentencing is
required because the trial court misinterpreted controlling case law regarding de
facto life sentences of juvenile offenders. “An appellate court will reverse a
sentencing court’s decision only if it finds a clear abuse of discretion or a
misapplication of the law.” State v. Porter, 133 Wn.2d 177, 181, 942 P.2d 974
(1997). “A trial court abuses its discretion when its decision is manifestly
unreasonable or based on untenable grounds; this standard is also violated when
a trial court makes a reasonable decision but applies the wrong legal standard or
bases its ruling on an erroneous view of the law.” State v. Corona, 164 Wn. App.
76, 78-79, 261 P.3d 680 (2011). “When we review whether a trial court applied an
incorrect legal standard, we review de novo the choice of law and its application to
the facts in the case.” Id. at 79.

The trial court here applied an incorrect legal standard when resentencing
Anderson. Summarizing the Supreme Court’s holding in Haag, the court stated:

Where a court finds based on the approach I've just outlined

and the facts of the case that a minimum sentence above 25 years

is appropriate, our State Supreme Court has held that there’s a

limitation on the length of sentence the court may impose. The court

must not impose a sentence that would amount to a de facto life

sentence. That is the recent decision of the State Supreme Court in

State v. Haag.
Thus, the trial court read Haag to impose a categorical bar prohibiting the
imposition of de facto life sentences on all juvenile offenders.

This same interpretation of Haag also led the trial court to reject the State’s

recommended sentence. The State proposed a 45-year sentence rather than a



No. 83896-2-1/6

longer sentence that, the prosecutor believed, would not be permitted under Haag.
In response, the trial court stated:

In this case, the State proposes a minimum sentence of 45
years. Such a sentence would mean that Mr. Anderson would not be
released from custody until he reaches the age of 62, only one year
shy of the age of 63 in the Haag case. For the reasons explained by
the Supreme Court in Haag, a 45-year sentence would be an
unconstitutional de facto life sentence and this court cannot follow
the State’s suggestion.

(Emphasis added.) Based on its interpretation of Haag, as indicated above, the
trial court rejected the State’s recommendation and sentenced Anderson to “an
indeterminate sentence of 33 years to life.”
Six months after the trial court resentenced Anderson, our Supreme Court
clarified its holding in Haag as follows:
Haag is properly understood as announcing that article I, section 14
of Washington’s constitution limits the category of juvenile offenders
who can receive de facto life without parole (LWOP) sentences, the
harshest punishments possible for juvenile offenders under
Washington law. In Haag, we determined that a particular juvenile
offender could not receive such a harsh punishment because his
crime reflected youthful immaturity, impetuosity, and failure to
appreciate risks and consequences. But when, as here, a juvenile

offender’s crimes do not reflect those mitigating qualities of youth,
Washington’s constitution does not bar a de facto LWOP sentence.

Tonelli Anderson, 200 Wn.2d at 269. Thus, contrary to the trial court’s prior
interpretation of Haag, if a juvenile offender’s crime does not reflect the mitigating
qualities of youth (which Tonelli Anderson states are “youthful immaturity,
impetuosity, and failure to appreciate risks and consequences”), a de facto life
sentence is permissible. /d. The trial court here misinterpreted Haag as clarified in
Tonelli Anderson.

Having concluded that the trial court applied an incorrect legal standard

when resentencing Anderson, we next consider whether to remand for another

-6 -
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resentencing. Our Supreme Court has instructed us that when a trial court
incorrectly determines the standard range or applies an incorrect legal standard in
sentencing, as the trial court did here, “remand for resentencing is the remedy
unless the record clearly indicates the sentencing court would have imposed the
same sentence anyway.” State v. Parker, 132 Wn.2d 182, 192-93, 937 P.2d 575
(1997). The record here does not clearly indicate that the sentencing court would
have imposed the same sentence anyway. That is so for at least two reasons.

First, the trial court’s misinterpretation of Haag is consequential. Based on
its interpretation of Haag, the trial court concluded that it “must not impose a
sentence that would amount to a de facto life sentence” and rejected the State’s
recommended sentence, which the State itself limited to 45 years to avoid running
afoul of Haag. (Emphasis added.) Applying Haag, the trial court erroneously
concluded that the upper limit of the permissible sentencing range was
substantially less than 45 years and “must allow Mr. Anderson a meaningful
opportunity to return to society and not deprive him of a meaningful life.” But under
Haag as clarified in Tonelli Anderson, these limitations apply only if Anderson’s
crimes do not reflect the mitigating qualities of youth. On this record, we cannot
conclude that the sentencing court here would have imposed the same sentence
had it correctly interpreted Haag and correctly determined the permissible
sentencing range.

Second, Tonelli Anderson requires a meaningful, individualized inquiry
regarding “the extent to which a juvenile offender’s crime reflects youthful
immaturity, impetuosity, or failure to appreciate risks and consequences,” 200

Wn.2d at 289 n.9, and no such inquiry occurred here. Anderson emphasizes the

-7-



No. 83896-2-1/8

trial court’s statement at the resentencing hearing that “the three experts who
evaluated Mr. Anderson all agreed that Mr. Anderson’s criminal conduct, as
extreme and horrific as it was, was adolescent limited. It resulted from a form of
transient adolescent conduct disorder.” But the trial court considered this testimony
when applying the legal framework set forth in RCW 10.95.030(3)(b); it did not
(because it could not) expressly consider whether Anderson’s crime reflected the
mitigating qualities of youth as required to bar a de facto life sentence under Tonelli
Anderson.

The differences between the Miller-fix analysis and the Tonelli Anderson
considerations are significant. Under RCW 10.95.030(3)(b), courts must consider
“the age of the individual, the youth’s childhood and life experience, the degree of
responsibility the youth was capable of exercising, and the youth’s chances of
becoming rehabilitated.” Additionally, our Supreme Court emphasized in Haag
“that Miller-fix hearings must be forward looking, not backward looking.” 198 Wn.2d
at 322. Under Tonelli Anderson, in contrast, “Washington courts should consider
the extent to which a juvenile offender’'s crime reflects youthful immaturity,
impetuosity, or failure to appreciate risks and consequences.” 200 Wn.2d at 289
n.9. This analysis focuses on the juvenile offender’'s crime—not on the youth’s
chances of becoming rehabilitated—and is in that sense backward rather than
forward looking. Because these tests differ substantially, we cannot say that the
record here clearly establishes that the trial court would have imposed the same
sentence had it applied the legal framework in Tonelli Anderson in addition to the

Miller-fix analysis in RCW 10.95.030(3)(b).
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For the above reasons, we remand the matter so that the trial court here,
like the trial court in Tonelli Anderson, can properly exercise its discretion “following
meaningful consideration of mitigation evidence and the circumstances of
Anderson’s offenses.” 200 Wn.2d at 292. As State v. Solis-Diaz confirms, “the
sentencing court must conduct a meaningful, individualized inquiry into whether
[Anderson’s] youth should mitigate his sentence.” 194 Wn. App. 129, 132, 376
P.3d 458 (2016), rev’d on other grounds, 187 Wn.2d 535, 387 P.3d 703 (2017).
Without the benefit of the Supreme Court’'s subsequent opinion in Tonelli
Anderson, the trial court could not—and did not—conduct this meaningful and
individualized inquiry. The court should do so on remand.

Il

The State properly appealed the trial court’s sentencing ruling under RAP

2.2(b)(6)(B). Because the trial court misinterpreted controlling case law regarding

de facto life sentences of juvenile offenders, we remand for resentencing.

4%_, J.

WE CONCUR:
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
STATE OF WASHINGTON,
No. 83896-2-|
Appellant,
ORDER DENYING MOTION
V. FOR RECONSIDERATION

DAVID CARPENTER ANDERSON,

Respondent.

The respondent, David Anderson, has filed a motion for reconsideration. A
majority of the panel has determined that the motion should be denied.
Now, therefore, it is hereby

ORDERED that the motion for reconsideration is denied.

4%, J.

Judge
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